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- REVISIONAL CRIMINAL

Before Bhandari, C.J.
BHARTU anp otHERs,—Convicts-Petitioners.
versus

THE STATE,—Respondents.

Lriminal Revision Case No: 1066 of 1955.

Criminal ~ Trial—Jurisdiction—Magistrate enjoying 1956
powers under Section 30, Criminal Procedure Code, in one ——
District transferred to another District by Notification to act Feb. 22nd
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as Magistrate ot the 1st Class--No . notification conferring
powers under «vction 30, in the other District issued—M agis-
trate, whether enjoys powers under section -30, Criminal
Procedure Code.

Held, that’ceinvesting Mr. Kalia with the powers of a
Magistrate of the first class ar.d by omitting fo reinvest him
with enhanced powers under section 30 of the Code of Cri-
minal Procedure, the State Government impliedly
ordered thut they did not wish to rejnvest him with en-
hanced powers.

Petition under sections 435 439 of the Criminal Proce-
dure Code, jor the revision of the order of Shri Rameshwar
Dial, Additional Sessions Judqe, Rohtak, at Gurgaon, dated
the 23rd September, 1953, atfi-m’'ng that of Shri K. R. Kalia,
Magistrate, Gurgaon, invested w.th powers under section 30
of the Code of Criminal Procedure, dated the 22nd July,
1955, convicting the petitioners.

P. C. Pawvii, for Petitioners.

SuriNDeER SinaH, for the Advocate-General, fur Respon-
dent.

JUDGMENT.

Buanpart, C. J. This petition raises the ques-
tion whether Mr. Kalia, a Magistrate of the First
class at Gurgaon, was exercising powers under sec-
tion 30 of the Code of Criminal Procedure on the
22nd July, 1955,

Mr. Kalia, a Magistrate of the first class in the
Karnal District, was invested with enhanced powers
under section 30 of the Code of Criminal Procedure
on the 17th October, 1952, He was transferred to
Gurgaon two years later and on the 30th December,
1954, the State Government issued a notification
under section 12 of the Code of Criminal Procedure
appointing him a Magistrate of the first class in the
Gurgaon District. No notification was issued under
section 30 of the Code of Criminal Procedure. On the

-
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22nd July, 1955, Mr. Esla convicted the petitioners
in the present case und:r section 307 34 of the Penal
Code and sentenced each cne of them to four vears’
rigorous imprisonment. The question is whether by
investing Mr, Ka'la with powers of a Magistrate of
the first ¢'ass in the Gur~aon District and by omitting
to invest him with enharced powers under section
30 of the Code of Crirvinal Procedure the State
Government can be said to have directed that he
shall not exerc'se enhanced powers under section 30
of the Code of Criminal Procedure.

The notifiaction of the 17th October, 1952, does
not define the I'mits within which powers under seec-
tion 30 were to be exercised by Mr. Kalia and, in the
absence of such definiticn, it must be assumed that
his jurisdiction and powers were to extend only to the
limits of the Karnal District [section 12(2)]1.

If the first class and section 30 powers conferred
uponn Mr. Kalia were to h» exercised an'v within the
limits of the Karnal Distr.ct, then on his transfer to
Gurgacn they could obviously be exercised within
the limits of the Gurgaon Dis‘rict. for section 40 of
the Code of Crimina' Pricedure declares that if a
persen is appointed to an ¢nual or hisher office of the
same nature within a like local area under the same
State Government he shall continue to exercise the
same powers in the local area to which he is so ap-
pointed unless Governmen! otherwise directs. Had
Government issued no fresh notification in regard to
Mr. Kalia there can be ".tt': doubt that on his trans-
fer to Gurgaon he would have continued to exercise
the powers of a Magistrate - 7 the first cass and en-
hanced nowers under sectic 2 30 of the Code of Crimi-
nal Procedure, But Government adopted a  some-
what unusual procedure which has given rise to a
certan amount of difficulty. On the 30th December,

Bhariu and
others
v.
The Siate

Bhandari, C.J.
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Bhartu and 1954, thev issued a notification under section 12 ap-
others pointing him a Magistrate of the first class in Gurgaon
The S‘?éte but refrained from issuing one under section 30. As
the express mention of one thing implies the exclu-
C.J-sion of another, the express mention of powers of a
Magistrate of the first c’ass implies the exclusion of
the powers under section 30 of the Code of Criminal
Procedure. By investing Mr. Kalia with the powers
of a Magistrate of the first class in the Gurgaon Dis-
trict and by declining to reinvest him with powers
under section 30 Government manifested an inten-
tion on their part that the section 30 powers exercis-
ed by Mr. Kalia in the Karnal District should not be
exercised by him on his transfer to the Gurgaon Dis-
trict. It has been held in at least one decided case
that powers may be withdrawn expressly as well as
by implication (In the matter of Pursooram Borooah

(1).

Bhandari,

For these reasons I am of the opinion that the
conviction recorded by Mr, Kalia in the present case
must be held to be in excess of the powers conferred
upon him. I would accept the petition, set aside the
orders of the Courts below and direct that the peti-
tioners be tried afresh in accordance with the pro-
visions of law.



